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The Novelty is Over, Now the Work
Continues in Earnest
It’s been almost a year since Canada legalized
cannabis, yet Canadians are still trying to understand
the landscape for both medical and recreational use
of cannabis.
In these early days, there are more questions than
answers around medical authorizations, general
legalities, workplace safety and social responsibility.
We’re seeking answers on all these fronts to keep
you informed in this rapidly changing segment. The
next change will be the planned introduction of
edibles this fall and winter and we will be monitoring
this to understand how the impact of edibles on
medical users and the workplace.
In the last edition we looked at the chemical
composition of cannabis and CBD, developments
in testing for cannabis use and impairment, the
intricacies of managing cannabis disclosures
during the hiring process, and the test set by the
Newfoundland and Labrador Court of Appeal for
post-incident testing and investigation. If you missed
these articles you can find them here.
In this issue and future editions, we’ll continue
to share information pertinent to the developing
cannabis market in Canada. While Reformulary
Group’s Cannabis Standard™ is primarily focused

Helen Stevenson
Editor | CEO Reformulary Group

on medical cannabis we also know that there’s an
overarching story at play.
In order to continue to move towards an evidencebased, data driven approach to understanding
potential benefits of medical cannabis, we have
launched a quality of life survey tool developed by
the University of Cambridge Psychometrics Centre,
in Cambridge, U.K. Recognized as a very useful
tool by doctors globally, the quality of life survey
tool asks patients a series of questions related to
physical, social, psychological and environmental
facets of their life, and tracks the impact of medical
cannabis on their quality of life over time. We are
now working with the University of Cambridge on
a productivity survey tool, to assess whether or
not medical cannabis use may improve a person’s
outcomes. It has long been suggested that drugs
and/or medical cannabis may improve a person’s
ability to return to work, as well as productivity,
etc. We believe that this will be the first validated
measurement of productivity in Canada.
The knowledge base is growing, and the pace may
seem incremental but when we look back, we realize
just how far we’ve come.
There is still a long way to go, so stay with us as we
explore this new landscape.

The views and information contained in this newsletter reflect
the opinions of the named authors alone and not necessarily
the opinions of Reformulary Group Inc. or any of its employees.
Reformulary Group Inc. makes no representation or warranty
concerning the accuracy or completeness of the information.
This newsletter does not constitute advice and readers are
advised to consult their own medical advisors.
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What a Workplace Drug Test for
THC Can and Cannot Tell You
Dr. Melissa Snider-Adler | Chief Medical Review Officer | DriverCheck Inc.
Unlike the United States, Canada does not have any
Federal Regulations mandating alcohol and drug
testing in the workplace. Despite this, drug testing
does occur across a variety of different industries,
with the majority of alcohol and drug testing in
Canada being conducted on individuals working in
safety-sensitive positions.
With the legalization of cannabis almost one year
ago, there has been a growth in engagement and
discussion surrounding drug testing in safetysensitive industries. Many employers have updated
their Fitness for Duty Policies, reviewed the type
of drug testing they are currently conducting,
educated employees surrounding the risk of
cannabis use in safety-sensitive workplaces and
trained supervisors and managers to detect signs of
impairment.
So what can a drug test tell you? The answer to that
question very much depends on the type of testing
that is done in the workplace.
Urine testing is the most common form of drug
testing; however, it detects the metabolite, or
breakdown product of tetrahydrocannabinol (THC).

THC is one of the components of the cannabis plant
that produces a euphoric effect, otherwise known
as a “high”. The inactive metabolite will remain
in the urine for a few days with infrequent users

With the legalization of cannabis
almost one year ago, there has
been a growth in engagement and
discussion surrounding drug testing
in safety-sensitive industries.
of cannabis and will remain for weeks for more
frequent or chronic users of cannabis and possibly
even months for some extreme chronic users.
When considering urine testing, a positive test will
mean that THC had been used. In an infrequent user
of cannabis, the timeframe of use can be narrowed
to a few days before the urine test, however in
an individual who uses cannabis more frequently,
the timeframe of use may have been hours to
Continued on next page
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What a Workplace Drug Test for
THC Can and Cannot Tell You
Continued
days to many weeks prior to the test. A positive
test therefore reflects use of THC, but cannot
determine the exact timing of that use. Given that
recreational cannabis is now legal, many individuals
ask why a company would continue to use urine
testing? There are many reasons, however, the
most important is due to the need to be aware of
any risk of impairment. Some industries (aviation,
RCMP, some police services, some transportation
companies etc.) have mandated full prohibition or
a requirement for 28-day abstinence from cannabis

Given that recreational cannabis
is now legal, many individuals ask
why a company would continue to
use urine testing?

use prior to working in certain safety-sensitive
positions. For them, using urine testing to detect
any past THC use is important.
Oral fluid testing has gained popularity as a means
of testing for recent use of cannabis with a number
of companies adding in this mode of testing for
THC. Oral fluid is the collection of saliva and other
fluids found in the oral cavity using a swab that is
put into the mouth. When testing for the use of
cannabis, an oral fluid test will pick up the remnants
of THC that are left in the oral cavity after cannabis
is ingested, smoked or vaporized. Over time,
the remnants of THC are swallowed or absorbed
into the bloodstream and by 24 hours for most
individuals, there will not be any remnants of THC
remaining in the oral cavity. An oral fluid test will
test negative for THC once there is no remaining
THC in the oral cavity. When an oral fluid test is
positive, it reflects use of cannabis, specifically THC,
hours prior to the test depending on the cut-off
Continued on next page
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What a Workplace Drug Test for
THC Can and Cannot Tell You
Continued
being used. Recent use of cannabis indicates a high
risk of impairment and therefore an oral fluid test
signifies likely impairment.
Passive inhalation (or second-hand smoke) will not
result in a positive test under usual circumstances.
If a person lives with someone who uses cannabis
regularly, attends a concert with others smoking/
vaporizing cannabis, or walks down the street with
someone smoking or vaporizing cannabis, they will
not test positive on any drug test. That said, under
extreme conditions (“hot boxing”), it is possible to
test positive for hours after this type of exposure
(tremendous smoke in an unventilated area for a
prolonged period of time). There is one prescription
cannabinoid medication that can also result in a
positive test for THC (Sativex®). To our knowledge,
there are no other medications, supplements or
products that will result in a positive drug test
(urine or oral fluid) for THC.
Either way, except under extreme conditions such as,

“hot boxing”, a positive drug test for THC indicates
personal use of cannabis containing THC. Depending
on the type of test used, it can also indicate recent
use and risk of impairment.

Dr Melissa Snider-Adler is the Chief Medical Review
Officer (MRO) for DriverCheck and a BoardCertified Addiction Medicine Physician. With her
MRO expertise and her background in Addiction
Medicine, she often works with companies across
Canada to develop and update their Alcohol and
Drug Testing programs. She is often called upon to
provide expert testimony for labour arbitrations,
court cases, and child and family services cases.
About DriverCheck
As Canada’s Fitness for Duty experts, DriverCheck’s companywide goal is to build a healthier and safer world. Founded in 1996,
DriverCheck is the leading provider of workplace medical testing and
assessments in the country serving over 6,400 employers in a variety
of industries including transportation, oil & gas, aviation, rail, mining,
construction, healthcare, manufacturing and forestry. DriverCheck
conducts over 300,000 medical tests annually, offering alcohol and
drug testing, occupational health services, medical cannabis review
services, medical staffing and injury management programs.
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Searching for Effective Agnostic Tools
to Proactively Identify Impairment
P-J Barclay | President and CEO | DriveABLE
Canada made history almost a year ago in legalizing
recreational cannabis and despite some initial
uncertainty amongst patients and employers, there
have been minimal changes to consumption rates.

benefits stemming from legalization is it made
us all focus on the question of impairment, how
it is measured and the short-comings of existing
measurement tools.

In June this year, Statistics Canada’s data showed a
mere four per cent rise – from 14 per cent to 18 per
cent in cannabis use well below the expected “wave”
that some people anticipated.

Certainly, impairment risk is not exclusive to
cannabis; there are multiple causes, including
fatigue, medical conditions, prescribed
medications and illicit substances and alcohol,
and if left unaddressed, the risk could morph
into a catastrophe where lives are at stake.

Although cannabis usage has remained relatively
consistent, we should continue to examine risks
associated with impairment. One of the biggest

Canada made history almost a
year ago in legalizing recreational
cannabis and despite some initial
uncertainty amongst patients and
employers, there have been minimal
changes to consumption rates.

As questions around impairment grow, the demand
for an accurate tool to measure it continues to
develop. There are many approaches now in play
to create an “impairment assessment tool” but there
are several essential points which must be met to
ensure we have the right tool at our disposal.
Firstly, the tools need to be proactive. The best
way to manage risk is to identify it before it
becomes hazardous. So, the tool would not only
need to be predictive of high-risk behaviour but
it would also need to be administered through a
process allowing for proactive risk identification
and corresponding mitigation.
Continued on next page
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Searching for Effective Agnostic Tools
to Proactively Identify Impairment
Continued
For example, take impairment in the workplace. It
would be too late if a high-risk was identified post
incident as injury or the loss of life might have already
occurred. By using predictive tools at strategic points
during employment, such as pre-hire and for on-going
periodic assessments, it facilitates effective riskmitigation plans to ensure a safe workplace.
The power of artificial intelligence and machine
learning has aided the development of predictive
tools and will play a significant role in the future as
we continue to collect relevant data.
Secondly, the tools need to be cause-agnostic,
meaning they must focus on answering the question
of whether someone is impaired, as opposed to
traditional tools which detect only what is in the
system. Except for alcohol, it is irrelevant how much
of a particular substance is in your system relative
to impairment largely because substances such as

Human performance metrics are the ideal measure
in establishing fitness and it’s why drug recognition
experts (DRE’s) within law enforcement rely
heavily on them when establishing grounds for an
impairment charge.
Lastly, the tools must assess a person’s functional
ability in the context of their ability to perform
daily activities. This aligns the cause-agnostic,
performance-based approach by focusing on
someone’s ability to demonstrate functional
competency in their respective environments.

A healthy working cognition is
critical for the execution of day-today activities and is comprised up
of attention, perception, memory,
learning, and higher reasoning.

cannabis metabolize at different rates in different
body and gender types.
The focus should be directed to asking if the person
being tested is fit to perform the tasks that are being
asked of them, for example driving or operating in
a safety-sensitive environment. A cause-agnostic,
performance-based approach is a significant shift
in a world which has relied so heavily on “per-se
measurements.”

Mounting evidence suggests that a core component
to assessing functional ability is looking at working
cognition. A healthy working cognition is critical
for the execution of day-to-day activities and
is comprised of attention, perception, memory,
learning, and higher reasoning. By successfully
evaluating the performance of these cognitive
functions we can establish performance measures
that can be used to determine impairment risk.
Continued on next page
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Searching for Effective Agnostic Tools
to Proactively Identify Impairment
Continued
When establishing functional ability, it is essential to
have a reference point which clearly establishes the
significance of the risk, because not all impairments
inhibit a person’s functional ability.
Driving provides an ideal reference point to achieve
this reference point as it is a complex day-to-day
activity that engages all cognitive components on a
simultaneous basis and, if not performed properly,
will lead to a high-risk situation. The cognitive
requirements required to drive safely, overlap those
required to operate in a safety-sensitive environment.
Because of this, Occupational Health and Safety
thought-leaders have set driving - and by extension
the Criminal Code provisions around impaired
driving – as a proxy to establish a threshold within
safety-sensitive environments.
With change comes disruption but this is a
stimulating time for those in the impairment testing
sphere as we focus on new ways to assess and
measure impairment risk.

A one-size-fits-all single test is one-dimensional and
does not reflect the efforts of a global community
to provide real-world impairment solutions. Instead,
we must establish an effective “toolbox” to provide
decision-makers with a clear picture of impairment
in context with each unique individual.
That picture must look beyond one particular cause,
is supported by empirical data and empowers a
pro-active response to save lives.

P-J Barclay is the President and CEO of DriveABLE,
a company based in Edmonton and actively
focused on the commercialization of sustainable
and effective cause agnostic impairment solutions.
While P-J is a CPA by trade, he has been actively
focused on the future of impairment testing for
the last 3 years and has become an SME in the
space. His experience ranges from working with
federal and state governments on impairment
policy relevant to cannabis legalization and
working with law enforcement and the work place
sector on developing sustainable frameworks that
proactively address impairment risk.

It quickly became apparent that there will not be a
single “holy grail” testing solution for stakeholders
to rely upon.
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Safety Sensitive Position
Kyle MacIsaac | Partner | Matthews, Dinsdale and Clark LLP
The designation of a workplace position as being
safety-sensitive immediately attracts additional
legal obligations with respect to drug and alcohol
testing. In choosing to classify a position as safetysensitive, an Employer must be able to support
such a classification with clear and cogent evidence
and must consider (a) the work of the positionholder and (b) the consequences of performing that
position while impaired:
a) The Work of the Position-Holder
When assessing the work of the position holder,
the employer must consider the following factors:
• the duties and responsibilities of the position,
• the nature of the equipment that he or she
operates, and
• the nature of the material that he or she
handles.
b) The Consequences of Performing
the Position while Impaired
In assessing the consequences of working while
impaired, the key questions around risk are as
follows:
• the safety of the employee,
• the safety of other employees or persons
generally, and/or
• the safety of property, equipment or the
environment.
If any of these factors suggest a significant risk, then
an employer has reasonable grounds to classify a
position as being safety-sensitive.
Case Law
An important case for defining safety sensitive
positions is J.D. Irving Ltd. v. Communications,

Energy and Paperworkers’ Union, Local 104 and
1309 [2002] N.B.L.A.A. No. 7 (QL) (M.G.
Picher) (“J.D. Irving”). In this decision, the Board set
forth the appropriate approach an employer must
follow when determining whether a position
is safety-sensitive:
9 In this Board’s view, whatever may have been the
approach taken in the refinery cases, the possibility
of regular and ongoing supervision of employees
should not be viewed as determining whether their
work is safety sensitive. The fact that an operator
of an overhead crane or of a mechanized planer or
saw is subject to receiving occasional directions
from a supervisor, and may be observed from time
to time by various levels of supervision, does not
change the quality of the work in question from
the standpoint of its safety sensitivity. Bearing
in mind that the impairment of an individual by
drugs or alcohol is not always readily apparent and
detectable, from a purposive standpoint, direct
oversight, whether constant or occasional, by a
supervisor does not change the safety-sensitive
nature of the work being performed.

The Board went on to note that just because a
worker is supervised, it does not immediately remove
the employee from a safety-sensitive classification,
because impairment is not always obvious,
even when an employee is under supervision by
management:
10
In our view for the purposes of drug and
alcohol testing the identification of safety sensitive
positions is more usefully achieved by asking what
consequences are risked if the person performing a
particular kind of work does so impaired by drugs or
alcohol. In the case of a person with entirely clerical
functions there may be no meaningful risk of adverse
consequences, from the standpoint of the safety
of other employees, the public or of the property

Continued on next page
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Safety Sensitive Position
Continued
and equipment of the employer, or of anyone else.
Conversely, if the answer to the question is that the
performance of the job by a person impaired by
drugs or alcohol risks the safety of the employee,
other employees or persons generally, or the safety
of property and equipment, the work must be
recognized as safety sensitive, regardless of the
degree of supervision which may attach.

The Board noted that an employer must ultimately
assess the adverse consequences of someone who is
impaired performing their work. In the case of a clerk
at a desk, there are limited immediate consequences
from performing duties while impaired. On the
other hand, an employee working in the field with
equipment and other employees reveals immediate
potential consequences for working while impaired.
The Board also observed that whether the job is
safety-sensitive does not depend on the number of
supervisors, but must be directly related to the job
being performed:
11 In an industrial enterprise, a policy as important
as the drug and alcohol policy under consideration in
this case must have clear parameters of application.
Whether a particular task is qualified as safety
sensitive cannot, in our view, be made to depend
on the number of supervisors on duty, much less on
such unpredictable factors as whether a supervisor is
called away to a meeting, or to deal with a problem
elsewhere in the plant at any given point in time.
It is the work of the employee, the nature of the
equipment that he or she operates and the nature
of the material he or she handles which must be at
the core of the determination of whether his or her
position is safety sensitive.

There are reasonable limits, however, the Board said,
to guard against arbitrary designation:

12 It should be stressed that the foregoing approach
to this issue does not, obviously, give the Company
carte blanche in defining safety sensitive positions.
Whether a position is safety sensitive for the purposes
of the policy must be determined on a case-by-case
basis, having regard for the factors touched upon
above. The Board therefore sustains the definition
of «safety sensitive position» reflected within the
definitions found on page 2 of the policy, save only that
the Company’s determination must be made upon a
reasonable basis, justifiable by reference to objective
facts concerning the duties and responsibilities of the
position, including the tools and equipment being
utilized and the material being handled. As agreed
by the parties, we retain jurisdiction to deal with
any dispute which may arise on a case-by-case basis
with respect to the identification of safety sensitive
positions for the purposes of the policy.

Kyle MacIsaac is a Partner at Mathews, Dinsdale
& Clark LLP, based in Halifax, Nova Scotia.
Kyle brings extensive labour and employment
experience to workplace challenges across
the country, and looks forward to the privilege
of assisting employers to bring successful
relationships to their workplaces.

About Matthews Dinsdale
Mathews Dinsdale is the only coast-to-coast labour and employment
law firm in Canada, with offices in British Columbia, Alberta,
Ontario and Nova Scotia. The firm offers a wide range of practical
experience and legal expertise to meet the needs of a variety
of private and public sector employers. The Matthews Dinsdale
team understands that workplace law has a very human element,
involving complex and multi-layered relationships between people
and the workplace. Having navigated the terrain for over 60 years,
the team can help lay out the right paths and avoid the pitfalls while
speaking a workplace language that everyone understands.
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To subscribe or for more information,
contact news@cannabisstandard.com

About Reformulary Group
Founded in 2011, Reformulary Group is an expert-led healthcare technology company focused on
helping Canadians and companies make smart drug and medical cannabis choices. The company’s
proprietary drug list, the Reformulary®, is a subscription-based service offered to Canadian
employers. The Reformulary provides Canadians with valuable comparative drug information,
reviewed and vetted by an independent committee of doctors and pharmacists from across Canada.
The company’s award-winning DrugFinder® provides reliable information to empower patients
to make smart drug choices. Reformulary Group also developed Cannabis Standard™, one-part
formulary, one-part research platform that provides guidelines for medical cannabis use based on
evidence and expert advice. Cannabis Standard also enables patients to track the impact of medical
cannabis on their quality of life using a survey tool recognized by doctors around the world. For
more information visit www.reformulary.com.

